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WENER, Circuit Judge:

Def endant - Appel | ant Doyne Bailey, in his official capacity as
Adm nistrator of the Texas Al coholic Beverage Conmmi ssion (the
“Admi nistrator”), appeals from the district court’s grant of
summary judgnent to Plaintiffs-Appellees C A Dickerson et al.
(“Plaintiffs”). Plaintiffs have challenged portions of the Texas
Al coholic Beverage Code (“TABC') that regulate the sale and

importation of wwne by citizens of the State of Texas from out - of -

"District Judge of the Western District of Louisiana, sitting
by designati on.



state vintners, contendi ng that Texas viol ates the Comrerce O ause
by econom cally discrimnating against out-of-state wineries in
favor of its own in-state wineries. As we determ ne that summary
j udgnment was properly granted and that the district court’s ordered
remedy was appropriate in light of its judgnment, we affirm

I .
FACTS AND PROCEEDI NGS

Plaintiffs are oenophiles who reside in the Houston area. In
April 1999, they brought suit under 42 U. S.C. § 1983 against the
Adm ni strator, contending that particular provisions of the TABC,
whi ch he and t he Al cohol i c Beverage Conmm ssion enforce, violate the
Conmerce Clause of the United States Constitution.?® The
uncontested predicate for Plaintiffs’ lawsuit was their attenpt to
purchase wines directly from Wederkehr Wne Cellars, a snall
vintner in Arkansas, and have it shipped directly to Plaintiffs in
Texas. Because of the small size of the wnery, Wederkehr has
been unabl e to secure inportation and distribution of its wines in
Houst on, Texas, through the permtted wholesaler. Plaintiffs also
purchase wi ne while visiting out-of-state wi neries, which produce
wi ne that is unavailable in Texas; and Plaintiffs’ efforts to have
t heir purchases shipped directly to their homes are frustrated by
Texas’s prohibition against out-of-state wneries selling and

shipping directly to Texas consumers.® Wneries in Texas, however,

! See Dennis v. Hughes, 498 U.S. 439, 446 (1991) (hol ding that
“the Commerce C ause confers ‘rights, privileges, or imunities
within the neaning of § 1983”).

> See, e.qg.., Tex. ALco. Bev. CobE ANN. § 107.07(f) (Vernon 2001)
(prohibiting any direct shipments to a Texas resi dent by an out - of -
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are permitted to sell and ship wine directly to Texas consuners. ®

Thus, claim Plaintiffs in their conplaint, Texas s prohibition
agai nst out-of-state wineries shipping their products directly to
Texas consunmers constitutes a “significant burden on interstate
commerce and bars themand all other Texans fromengaging in their
fundanmental |iberty of interstate commerce.”

After receiving cross-notions for summary judgnent by the
parties, the district court granted summary judgnment to Plaintiffs
(and, accordingly, denied summary judgnent to the Admi nistrator).
Inits extensive Menorandumand Order the district court thoroughly
surveyed the extant case law, then held that (1) TABC § 107.07(a)
and 8 107.07(f) facially violate the Comrerce O ause, and (2) these
provi sions are not saved by the powers granted to Texas under 8§ 2
of the Twenty-First Anendnent because their purpose is to protect
in-state economc interests, rather than pronoting the legitimte
state policy of tenperance. The Adm nistrator filed a notion for
reconsi derati on.

Shortly thereafter, the Seventh Circuit issuedits decisionin

Bri denbaugh v. O Bannon, reversing a district court’s ruling in the

Northern District of Indiana that the district court here had

relied oninits sunmary judgnent order.* In light of the Seventh

state producer or seller of alcoholic beverages).

® See, e.qg., Tex. ALco. Bev. CooE ANN. § 16.01(a)(4) (permitting
in-state wineries to sell directly to Texas consunmers up to 25, 000
gal l ons of wi ne annually).

* Bridenbaugh v. O Bannon, 78 F. Supp. 2d 828 (N.D. Ind
1999), rev’'d, Bridenbaugh v. Freeman-W/Ison, 227 F. 3d 848 (7th G r
2000) .




Crcuit’s Bridenbaugh decision, the district court granted the

Adm nistrator’s notion for reconsi deration. The court al so granted
Plaintiffs motion to anend their conplaint, in which they
mai ntained that the Admi nistrator raised new arguments in his
nmotion for reconsideration. Al parties were ordered to rebrief
their notions for summary judgnent.

In his second notion for summary judgnent, the Adm nistrator

relied heavily on Bridenbaugh and also insisted for the first tine

that in-state and out-of-state vintners are treated equally under
8§ 107.07. In their anmended conplaint and new summary judgnent
notion, Plaintiffs urged that Texas’'s discrim natory treatnent of
out-of -state wneries was explicitly revealed by the Texas
| egislature’s recent enactnment of the Texas Wne Marketing
Assi stance Program Act (“Texas Wne Mrketing Act”),® effective
Septenber 1, 2001. Plaintiffs also challenged the Adm nistrator’s
new cl ai mof equal treatnent for in-state and out-of-state wineries
under § 107.07, specifically highlighting 8 107.12 as facially
discrimnatory in favor of in-state wineries at the expense of out-
of-state wineries.® Finally, Plaintiffs expanded the scope of the
relief they sought, requesting that nunmerous “duplicative” statutes

in the TABC be adj udged as unconstitutional, either facially or as

® TEx. ALco. Bev. CopE ANN. 88 110.001-110. 055.

® See TEX. ALco. BEv. CopE ANN. § 107.12 (providing that a person
who purchases wine at a winery in Texas may have it shipped
directly to a residence in Texas).
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applied.’
In its second, and equally conprehensive, Menorandum and
Order, the district court acknow edged that its prior sunmary

j udgment ruling and the Bri denbaugh deci sion “notivated both sides

to refrane their clains.”?®

After exhaustively review ng the case
|aw and the parties’ new argunents, though, the district court
again granted summary judgnent in favor of Plaintiffs, determning
that (1) 8§ 107.07(f) is facially unconstitutional, and (2) 88 6. 01,
11.01, 37.07, 107.05(a), and 107.07(a) are unconstitutional as
applied to Plaintiffs. The district court based this conclusion on
the sanme reasoning as in its first summary judgnent order: These
statutes preclude Plaintiffs from purchasing wine directly from
out-of-state wineries and having it shipped directly to their Texas
resi dences, but does allowthemto purchase wne directly fromin-
state wineries and have it shipped directly to themin Texas. This
is the kind of economi c discrimnation, the court explained, that
is proscribed by the Commerce C ause: The purpose of the state

schenme is econom c discrimnation against out-of-state interests

or, dependi ng on one’s point of view, econom c protectionismof in-

" See TEx. ALco. BeEv. CobE ANN. § 6.01 (pernmitting, inter alia,
only inportation of alcoholic beverages by persons who first
obtained a permt or license); 8 11.01 (prohibiting the inportation
of liquor, including wine, without a permt); 8 37.03 (requiring a
seller’s permt for “any distillery, wnery, inporter, broker, or
person who sells liquor to permttees authorized to inport |iquor
into [ Texas], regardl ess of whether the sale is consunmat ed i nsi de
or outside the state”); 8§ 107.05(a) (prohibiting the inport or
delivery of |liquor to anyone not authorized to inport it).

8

2002) .

Di ckerson v. Bailey, 212 F. Supp. 2d 673, 675 (S.D. Tex.




state conpetitors. Accordingly, the district court held that the
subj ect provisions of the TABC are not saved by the powers granted
to the states under 8 2 of the Twenty-First Anendnment to regul ate
al cohol . The district court enjoined the Admnistrator from
enforcing the challenged statutory provisions because they
“depriv[e] Plaintiffs . . . of their right to engage in interstate
commerce by inporting out-of-state wine for personal consunption
wi thout the threat of crimnal punishnent if they violate the
statute[s].”?

The Administrator again filed a notion for reconsideration.
In response, the district court nodified its second summary
j udgnment order, ruling that 8 107.07(f) is unconstitutional only as
applied to the Plaintiffs, not facially. The court also stayed its
i njunction pending any appeal to us. |In all other respects, the
second summary judgnent decision renmained unchanged. The
Adm nistrator tinely filed a notice of appeal.

1.
ANALYSI S

On appeal, the Admnistrator urges us to hold that the
provisions of the TABC that are challenged by Plaintiffs are
sanctioned by the power granted to the states under 8 2 of the
Twenty-First Amendnent. Under controlling precedent in this

circuit and in the Suprene Court, we are required to assess first

°1d. at 696 (enjoining enforcenent of 8§ 6.01, 11.01, 37.03,
107.05(a), 107.07(a), and 107.07(f)). See Tex. ALco. Bev. CobE ANN.
8§ 1.05(a) (providing that a violation is a msdeneanor that is
“puni shabl e by a fine of not | ess than $100 nor nore than $1, 000 or
by confinenment in the county jail for not nore than one year or by
bot h”).



whet her these statutes violate the Cormerce C ause, and, if we so
determ ne, we nust then ask whether they are saved by 8 2 of the
Twenty-First Amendnent.'® In the alternative, the Administrator
maintains, if we affirm the district court’s judgnent, then we
shoul d reformthe ordered renedy. W will address these two cl ains
in order.

A Standard of review.

We review a grant of summary judgnent de novo, applying the

11

same standard as the district court. A notion for sunmary

judgment is properly granted only if there is no genuine issue as

to any material fact.'

In reviewing all of the evidence, we nust
di sregard all evidence favorable to the noving party that the jury
is not required to believe, and should give credence to the
evi dence favoring the nonnmoving party as well as that evidence
supporting the noving party that is uncontradicted and
uni npeached. ™ The nonnoving party, however, cannot satisfy his
sumary j udgnent bur den W th concl usi onal al | egati ons,

unsubstanti ated assertions, or only a scintilla of evidence.™

0 Brown- Forman Distillers Corp. v. N.Y. State Liguor Auth.,
476 U. S. 573 (1986); Bacchus Inports, Ltd. v. Dias, 468 U S 263
(1984); Cooper v. MBeath, 11 F.3d 547 (5th Cr. 1994).

" Morris v. Covan Wrld Wde Mving, Inc., 144 F.3d 377, 380
(5th Gr. 1998).

2 FED. R QV. P. 56(c); Celotex Corp. v. Catrett, 477 U.S.
317, 322 (1986).

13 Reeves v. Sanderson Pl unbing Products, Inc., 530 U S. 133,
151 (2000) .

“ Little v. Liquid Air Corp., 37 F.3d 1069, 1075 (5th Gr.
1994) (en banc).




B. Do the chal | enged provisions of the TABC viol ate the Commerce
Cl ause?

1. The dormant Conmerce C ause anal ysi s.
The U S. Constitution enpowers Congress “[t]o regulate

Commerce . . . anong the several States.”™

The Supreme Court has
Il ong recognized that this provision has a necessary, |ogical
corollary: If Congress has the power to regul ate comrerce anong t he
states, then the states lack the power to inpede this interstate
commerce with their own regulations. As Justice Johnson expl ai ned

in G bbons v. Ogden: “If there was any one object riding over every

other in the adoption of the constitution, it was to keep the
commerci al intercourse anong the States free fromall invidious and

partial restraints.”?®

More recently, the Suprenme Court stated that
“[t]his ‘negative aspect of the Commerce Cl ause prohi bits econom c
protectionism—that is, regulatory nmeasures designed to benefit
in-state econom ¢ interests by bur deni ng out-of -state
competitors.”* This “negative aspect” of the Conmerce C ause
18

whi ch “prevent[s] econom c Bal kani zati on” anobng the states, IS

commonly known as the “dormant Commerce Cl ause” doctri ne.

U S Const. art. |, § 8, cl. 3.
%22 U.S. (9 Wieat.) 1, 231 (1824).

" Woming v. Okl ahoma, 502 U.S. 437, 454 (1992) (quoting New
Energy Co. of Indiana v. Linbach, 486 U S. 269, 273-74 (1988)).
See also New Energy Co. v. Linbach, 486 U S. 269, 273 (1988)
(noting that “the Comrerce C ause not only grants Congress the
authority to regul ate commerce anong the States, but also directly
l[imts the power of the States to discrimnate against interstate
conmer ce”).

8 Bacchus | nmports, 468 U.S. at 276.
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The Suprenme Court has adopted a “two-tiered approach to
anal yzi ng state economi ¢ regul ati ons under the Conmerce C ause.”*
Thi s approach entails classifying state statutes into one of two
categories: A state statute may (1) facially discrimnate against
out-of -state economc interests, or (2) regul ate evenhandedl y and
t hereby evince only an indirect burden on interstate commerce
Stated differently, courts ask whether the state statute under
review reflects a “discrimnatory purpose” or nerely a
“discrimnatory effect.”? Al though the Supreme Court has
acknow edged that there is no “clear line” of separation between
these two classes of statutes in close cases,? the threshold
determnation is significant if only because it establishes the
constitutional standard of review

In the first category —facially discrimnatory statutes —
the Suprene Court has long held that “[s]tate |laws discrimnating
against interstate conmerce on their face are ‘virtually per se

invalid.’'”?

The only way in which a state nmay escape a
determnation that it is engaging in constitutionally prohibited
econom c protectionismis if it “can denonstrate, under rigorous

scrutiny, that it has no other neans to advance a | egitimate | ocal

9 Brown-Forman Distillers Corp., 476 U.S. at 578-79.

20 Bacchus | nports, 468 U.S. at 270.

2 Woming, 502 US. at 544 n.12 (quoting Brown-Forman
Distillers Corp., 476 U.S. at 579).

? Fulton Corp. v. Faulkner, 516 U.S. 325, 331 (1996) (quoting
Oregon Waste Systems, Inc. v. Dep't of Envtl. Quality of Ore., 511
U S. 93, 99 (1994)).




n 23

i nterest. “At a mni mum such facial discrimnation invokes the

strictest scrutiny of any purported legitinmate | ocal purpose and of
t he absence of nondi scrimnatory alternatives.”? Under this strict

scrutiny, we have held that the state bears the heavy burden “to

n 25

rescue its statutes. This burden is stringent: “Wen a statute

directly regul ates or discrimnates against interstate conmerce or
when its effect is to favor in-state economc interests over out-

of -state interests, we have generally struck down the statute

wi t hout further inquiry.”?

I n the second cat egory —evenhanded statutes that i npose only
i ncidental burdens on interstate commerce —a court should apply
a bal ancing test:

Were the statute regulates even-handedly to effectuate a
legitimate local public interest, and its effects on
interstate commerce are only incidental, it wll be upheld
unless the burden inposed on such comerce is clearly
excessive in relation to the putative |ocal benefits. If a
legitimate | ocal purpose is found, then the question becones
one of degree. And the extent of the burden that will be
tolerated will of course depend on the nature of the |oca

i nterest invol ved, and on whether it coul d be pronoted as wel |

with a | esser inpact on interstate activities.?

This is commonly referred to as the “Pike test,” and courts apply

it only when “other |egislative objectives are credi bly advanced

2 C & A Carbone, Inc. v. Town of darkstone, New York, 511
U.S. 383, 392 (1994).

? Hughes v. Okl ahoma, 441 U.S. 322, 337 (1979).

2 Cooper, 11 F.3d at 553.
26 Brown-Forman Distillers Corp., 476 U.S. at 579.

 Pike v. Bruce Church, Inc. , 397 U S. 137, 142 (1970)
(citation omtted).
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and there is no patent discrinination against interstate trade.”?

2. The challenged provisions of the TABC facially
di scrim nate agai nst out-of-state econom c interests.

The TABC is cast in the starring role in this dispute. The
TABC is a conpilation of statutes that regulate the production
distribution, sale, and consunption of all alcoholic beverages
within Texas. The Texas legislature first enacted this code in
1935, follow ng the repeal of Prohibition and the adoption of the
Twenty-First Anmendnent, which returned regulation of alcoholic

°® The TABC was first enacted, and amended

beverages to the states.?
over the years, pursuant to “the police power of the state [of
Texas] for the protection of +the welfare, health, peace,
t enper ance, and safety of the people of the state.”®

Simlar to the regulatory reginmes in many other states,® the
TABC creates a three-tier systemthat strictly separates ownership
and operations between manufacturers, whol esalers, and retailers.
The vertical integration of the manufacture, distribution or sale
of alcoholic beverages is strictly prohibited.** And, with rare

exceptions, manufacturers are permtted to sell only to

8 Phil adel phia v. New Jersey, 437 U S. 617, 624 (1978).

2 See TeEx. ALco. BeEv. CooE ANN. § 6. 03 (discussing the function
and purpose underlying the code and its requirenents).

3 Tex. ALco. Bev. Cooe ANN. § 1.03.
31 Bri denbaugh, 227 F.3d at 851.

% See Tex. ALco. Bev. Cooe ANN. § 102.01 (prohibiting “tied
house” arrangenents, which consists of “overl appi ng ownershi p” of
the manufacture, distribution, and retail sale of alcohol); 8§
102. 07 (prohibiting manufacturers, distributers, or retailers from
acquiring any financial interests in each other).

11



whol esal ers; wholesalers only to retailers; and retailers only to
consuners.*® This tripartite functional division of firms that
participate in the al coholic beverages industry is designed to aid
Texas in the regulation and control of alcohol consunption, and
“prevents conpanies with nonopolistic tendencies from dom nating
all levels of the al coholic beverage community.”3®

The particular statutes at issue in this case —principally

8 107.07, but also, inter alia, § 16.01, 8 107.12, and § 110. 053 —

contain sone of the only exceptions to this three-tier system
Viz., these statutes permt in-state wneries to sell and ship w ne
directly to in-state consuners, thereby providing in-state w ne
manufacturers with an econom c advantage by exenpting them from
having to operate solely wthin the TABC s otherw se mandatory
three-tier system These exceptions are not available to out-of-
state wi neries.

The Texas | egislature has exenpted in-state wineries fromthe
three-tier system by permtting them to engage in tw types of
retail activity that are prohibited to out-of-state wi neries: Texas

wi neries may deal directly with Texas consuners in both selling and

shipping wines. Texas wneries may sell wine directly to Texas

¥ See generally Tex. A.co. Bev. CooE AWN. § 11.01-53.009
(requiring permts for the activities of manuf act uri ng,
di stributing, and selling “liquor,” including wine); 8§ 61.01-73. 11
(requiring licenses for the activities of manufacturing,
di stributing, and selling “beer”).

3 S, A, Discount Ligquor, lInc. v. Texas Alcoholic Beverage
Commin, 709 F.2d 291, 293 (5th Cr. 1983).

12



consuners “in an anount not to exceed 25,000 gallons annually,” *

with no per-custoner restrictions. In contrast, a Texas resident
is prohibited from*“personally” bringing into the state nore than
three gallons of wine purchased from an out-of-state vintner,?
whi ch de facto restricts how nmuch wine an out-of-state w nery may
sell directly to Texas residents (or, conversely, restricts how
much wi ne a Texas resident nmay purchase while he is outside of the
jurisdiction of the TABC). Texas wineries are also permtted to

ship directly to a Texas consuner any portion of the 25,000 gall ons

of wine that they have sold to him?® but out-of-state wineries are
prohi bited, under the threat of crimnal penalties, from shipping
“any al coholic beverage directly to any Texas resident.”*

Al t hough the contrast between 8§ 107.07(a) and 8 16.01(a)(4) is
the nost striking —three gallons versus 25,000 gallons in direct
sal es to consuners being either permtted or prohibited depending
solely on the in-state or out-of-state status of the winery —

Texas wineries are expressly exenpted fromthe strictures of the

three-tier systemin several other ways.?*

% TeEx. ALco. BEv. CopE ANN. § 16.01(a) (4).
% Tex. ALco. Bev. CooE ANN. § 107.07(a).

37

TEX. ALco. Bev. CobE ANN. 8§ 107.12.
% TeEx. ALco. BEv. CobE ANN. § 107.07(f) (enphasis added).

% See TEX. ALco. BeEv. CobE ANN. § 16.08 (all owing a Texas wi nery
tosell unlimted quantities of wne directly to consuners at “w ne
festivals” that are “organized to celebrate and pronote the w ne
industry in this state”); 8§ 102.19 (providing that a wnery “may
gi ve one or nore unopened bottles of Texas-nade wine” directly to
consuners on the prem ses of a convention center or civic center in
Texas); 8 110.053 (providing that a Texas consuner nay order w ne

13



In summary, even those out-of-state wineries that obtain a
permt to export their product to Texas are strictly bound to
deliver their product only to those Texas whol esal ers who have
obtained permits to receive such inports.* In diametric
opposition, in-state wneries are expressly accorded numerous
statutory privileges in skirting the three-tier systemto sell and
ship substantial quantities of wine directly to Texas consuners.

In the face of these statutes, the Admnistrator baldly
asserted before the district court and re-asserts on appeal that
t he TABC does not discrimnate between in-state and out-of-state
wineries. It is clear beyond peradventure, however, that the TABC

permts in-state wineries to circunvent Texas's three-tier system

and both sell and ship directly to in-state consuners; and it is
equally clear that the statutes prevent out-of-state wineries from
exercising the sane privileges. To paraphrase the Bard, that which
we call discrimnation by any other nanme would still snell as foul.

The nunerous ways in which in-state wineries are exenpt from
conplying with the three-tier system establish that this
discrimnation is neither evenhanded nor incidental. |In fact, it
is difficult to label as “incidental” a difference of 24,997

gal | ons of wi ne avail abl e annual |y for direct purchase and delivery

directly froma Texas winery w thout being present at the w nery;
the winery may ship the wine directly to a retailer w thout going
t hrough a whol esal er; and the retailer may then physically deliver
or ship the wine to the consuner).

% See supra note 7 (listing the other TABC provisions that
prohibit out-of-state wineries fromselling and shipping wine to
Texas consuners).

14



froma wi nery by a consuner. The TABC statutes are pellucid: Texas
uni quel y bestows regul atory exenpti ons and econom ¢ benefits onits
own in-state wineries that it does not grant to out-of-state
Wi neries — for the wundeniable purpose of pronoting Texas's
econom c interests over those of other states. “ Mpst of these
statutory exenptions were adopted by the Texas legislature in
ei ther 1995 or 2001, ** refl ecting that the Texas | egi sl at ure amended
the TABC in response to the recent explosion in domestic w ne
production and consunption in the United States — blatantly
pronmoting the economc interests of in-state wneries at the
expense of out-of-state wineries.®

The Texas |egislature, though, has spared us from having to
infer circunstantially its discrimnatory purpose in denying to
out-of-state wineries the exenptions to the three-tier systemt hat
it has accorded the in-state wneries. The statenent of
| egi slative intent that acconpanies the Texas Wne Mrketing Act

declares with candor that the purpose of these exenptions is “to

“ Interestingly, in-state wineries appear to be the only

beneficiaries of such statutory exenptions in the TABC, the
manufacturers of beer and hard liquor remain strictly bound to
distribute their products through whol esalers and retail ers.

* See, e.qg., Texas Wne Marketing Assistance ProgramAct, 77th
Leg., RS., ch. 1001, 8§ 1.01, 2001 Tex. GCen. Laws 2177, 2177
(codified at Tex. ALco. BeEv. CobeE ANN. 8§ 110.053); Act of May 5, 1995,
74th Leg., ch. 135, 8 1, 1995 Tex. Gen. Laws 970, 970 (codified at
TEX. ALcOo. Bev. CobE ANN. 8 107.07(f)).

* See Dickerson, 212 F. Supp. 2d at 695. The district court
notes here that Texas now ranks fifth in the country in ternms of
states’ wi ne production, citing Mchael A Lindenburger,The Sweet
Snell of Gowh: State’s Wnenakers Say Leqgi sl ative Conprom se will
Hel p Busi ness, DALLAS MORNING News, Apr. 22, 2001, available at 2001
W. 18816339.
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assist the Texas wine industry in pronoting and marketing Texas
wi nes and educating the public about the Texas w ne industry.”*
The Texas Senate Research Center —the official public policy and
| egi sl ative anal yst for the Texas Senate and Lieutenant Governor®
—— assessed the “purpose” of the Texas Wne Mrketing Act as
fol |l ows:
The growth of the Texas wi ne industry has had a positive
i npact on the Texas econony. California produces nmany tines
the amount of w ne Texas produces, but consunes only a
fraction nore than Texas consunmes. Texas is a significant
consuner of w ne, but demand is not being supplied by Texas
W neri es. H B 892 [i.e., the Texas Wne Marketing Act]
al l ows Texas wi neries increased access to the Texas mar ket and
provi des consuners with better access to Texas w nes.*
In other words, the Texas |egislature becane concerned that
increased “demand [for wne] is not being supplied by Texas

"4 __relative to California's and other states’ wineries

W neries
——and thus enbarked on the plan to create special exenptions for
its in-state wineries to bolster their sales. The stated purpose
i s unanbi guous: To pronote the sale and consunption of Texas w ne

over those w nes produced in other states.? If there were any

* Tex ALco. Bev. CopE ANN. § 110. 002( a).

% See http://ww. senate. state.tx.us/SRCT | nfo. ht m#t op.

* Plaintiffs’ First Anended Conplaint, Ex. A available at
http://ww. capitol.state.tx.us/cgi-bin/tlo/textframe. cnd?LEG=77&S
ESS=R&CHAMBER=H&BI LLTYPE=B&BI LLSUFFI X=00892&VERSI ON=5&TYPE=A.

471 d.

48

Plaintiffs also submtted evidence from the legislative
hi story for the Texas Wne Marketing Act, in which Representative
Howard remarked that its ultimate function was to “force people [in
Texas] to sell [Texas] alcoholic beverages that they m ght not
ot herwi se choose to sell.” Plaintiffs’ First Amended Conpl aint,
Ex. B (enphasis added).
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doubt as to the reason for Texas's discrimnatory treatnent of out-
of -state wineries, the Texas Wne Marketing Act renoves it, making
clear precisely why Texas adopted these paternalistic exenptions
for in-state w neries.

In this respect, the operable facts of this case are identical
to those resulting in the Supreme Court’s decision in Bacchus, the
foundational case that established the nodern jurisprudenti al
framework for assessing state alcohol regulations wunder the
Conmerce Clause. *® In Bacchus, the Court held that Hawaii’s
exenption of its in-state al coholic beverages from an excise tax
that out-of-state |iquor producers were required to pay ran afoul
of the Commerce C ause. In reaching this decision, the Suprene
Court quoted fromthe | egislative history of the Hawaiian statute,
which stated that the purpose of the tax exenption was to
“encourage and pronote the establishnment of a newindustry” in the
state, such as stinulating “the local fruit wine industry.”* As
we may have today, the Suprene Court observed that it “need not
guess at the legislature’s notivation, for it is undisputed that
t he purpose of the exenption was to aid Hawaiian industry.”* The
Hawai i an statute expressly reflected a discrimnatory purpose, and

thus failed to pass constitutional nuster under the Court’s strict

% See Brown-Forman Distillers Corp., 476 U.S. at 584 (citing
Bacchus for the proposition that state regulation of alcohol is
revi ewabl e under the Commrerce O ause).

°0 Bacchus | nports, 468 U.S. at 270.

1 1d. at 271.
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scrutiny.

Li kew se here, the record nakes cl ear the Texas legislature's
unabashed discrimnatory intent, and, as Plaintiffs denonstrate,
the evidence of the inpact of this discrimnation on interstate
commerce is not challenged by the Admnistrator — because it
cannot be. As the Suprene Court stated in Bacchus: *“It has |ong
been the law that States may not ‘build up [their] domestic
commerce by neans of wunequal and oppressive burdens upon the
i ndustry and busi ness of other States.’”>

The Administrator nonetheless attenpts to divert our
recognition of the essential simlarities between the instant case
and Bacchus by m srepresenting the central l|egal issue of this
case. The Adm nistrator insists repeatedly throughout his briefs
that Plaintiffs are challenging the legitimcy of Texas' s three-
tier systemin their quest to establish an unregul ated, national
market in wne. The Admnistrator’s strategy here is pal pable: He

is seeking to cash in on the Seventh Grcuit’s Bri denbaugh

deci sion, which rejected a challenge to Indiana’' s three-tier system

by out-of-state w neries.> “Just as in Bridenbaugh,” urges the

Adm nistrator, “Texas ‘insists that every drop of |iquor pass

2 | d. at 273.

® ]1d. at 272 (quoting GQuy v. Baltimore, 100 U.S. 434, 443
(1880)) .

* The Administrator is also apparently hoping to benefit from
our havi ng specifically approved of Texas' s three-tier systemwhen
we previously rejected a Comrerce C ause challenge toit. See S A
D scount Liquor, 709 F.2d at 293.
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"7 This from one who nust know

through its three-tier system
better than anyone the inaccuracy of that assertion, directly in
the teeth of the TABC s explicit exception of donestic w ne from
that very sanme three-tier system

The Adm nistrator’s contentions here are nothing short of
outright mscharacterization of both the statutes he is charged
with enforcing and the |egal position unanbiguously espoused by
Plaintiffs. First, it is revealing that, despite the
Adm nistrator’s repeated all egations that Plaintiffs are seeki ng an
unfair advantage for out-of-state wineries in the creation of an
unregul ated national market in wne, he cannot identify a single
statenment by Plaintiffs that evidences this alleged goal. |Instead,
he repeatedly quotes a single sentence fragnent fromthe district
court’s introductory paragraphinits first summary judgnment order,
apparently enbracing the rhetorical tactic that repeating a
fal sehood enough tinmes will sonmehow establish its veracity. In
fact, precisely the opposite is true; Plaintiffs expressly di savow
this all eged purpose, and there is nothing inplicit intheir clains
for equal treatnent under the TABC that requires such a result.

Second, it is patently false for the Admnistrator to claim

that, like Indiana in Bridenbaugh, Texas requires that “every drop

of liquor pass through its three-tier system”> The Bridenbaugh

deci sion, even though not controlling precedent here, directly

supports Plaintiffs’ position, not the Admnistrator’s. The

® The Administrator is quoting Bridenbaugh, 227 F.3d at 853.
1 d.
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di spositive fact in Bridenbaugh was I ndiana’ s equal application of

its three-tier systemto all alcoholic beverages, regardless of
where such beverages were produced. As the Seventh Circuit
succinctly summari zed the issue:
I ndi ana insists that every drop of liquor pass through its
three-tier system and be subjected to taxation. W ne
originating in California, France, Australia, or Indiana
passes through the sanme three tiers and is subjected to the
same taxes. Were's the functional discrinmnation?®
Thus, the Seventh G rcuit recogni zed that the out-of-state wi neries

in Bridenbaugh were attenpting to highjack the dormant Commerce

Cl ause doctrine to obtain preferential treatnment for thensel ves.

Properly anal yzed, the out-of-state wineries in Bridenbaugh were

seeking to obtain the sane preferential benefits that Texas grants
toits in-state wineries: An exenption fromthe three-tier system
that is denied to their conpetitors. As there was no disparity in
regul atory conpliance between in-state and out-of-state w nery
interests in Indiana’ s schene, the Seventh Circuit rightly held
that there was no Conmerce Cl ause violation

The distinction between Indiana’s schene as approbated in

Bri denbaugh and Texas’s schene under the TABC supplies additional

confort to our affirmance of the district court’s sunmary judgnment

inthis case. In relying onBridenbaugh, the Adm nistrator omtted

an essential elenent of the decision, in which the Seventh Circuit
observed that the Twenty-First Amendnent “authorizes” Indiana’ s

regul ati on of alcohol through its three-tier system “unless the

 |d. at 853 (original enphasis).
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state has used its power to inpose a discrinmnatory condition on

i nportation, one that favors | ndi ana sources of al coholic beverages

over sources in other states, as Hawaii did in Bacchus.”*® There
was no such discrimnation in Indiana’ s regulatory regine, but
there certainly is such discrimnation against out-of-state

wineries in the TABCs regine. As the Bri denbaugh court

recogni zed, such discrimnationis undeniably proscribed by Bacchus
— a point that the Adm nistrator neglects to nention when he

i nvokes Bri denbaugh.

Finally, the Adm nistrator nakes no attenpt to identify the
unavail ability of alternative means by which to achi eve the policy
goals of the TABC Al though the Adm nistrator does expound
concl usi onal assertions that the chall enged provisions of the TABC
effectuate the regul ati on of al cohol consunption in Texas, he makes
no real effort either to offer up evidence for this proposition or
to show how these statutes are the only nmeans by which to achieve
this goal. Under the two-tiered Conmerce Cl ause anal ysi s, however,
the Adm nistrator nust establish the absence of any avail able
alternative nethods for enforcing any otherwi se legitimte policy
goal s of the TABC.*® In contrast, Plaintiffs subnmtted evi dence to
show that Texas nmay enforce its tenperance concerns under the

Twenty-First Amendnent through innunerable other legitimte

% | d. (enphasis added).

* Cooper, 11 F.3d at 554. See also Miine v. Taylor, 477 U.S.
131 (1986) (holding that Maine’'s ban on the inport of baitfish is
constitutional because Maine has no other neans to prevent the
spread of parasites to and the adulteration of its unique, native
fish species).
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stat utes. ®

Even if the Adm nistrator had net the basic requirenments of
the constitutional analysis in this Comrerce C ause case, he would
fail in the end. W recognized in Cooper, when we struck down
ot her di scrimnatory provisions of the TABC, that the Adm ni strator
“woul d be hardpressed to offer a justification substantial enough

to authorize a wall prohibiting equal conpetition of non-Texans in

the retail |iquor business.”® Just as in this case, the defendant
in Cooper — an earlier admnistrator of the Al coholic Beverage
Comm ssi on ——supported di scrimnatory |licensing requirenents with

only generalized, “boilerplate” references to Texas' s police power
to regul ate al cohol, as sanctioned under 8 2 of the Twenty-First
Amendrent . ®* We concl uded t hat such arguments “hardly explain[] the

State’s particular restrictions on out-of-state ownership of

various liquor licenses,” and thus dism ssed these *“purported

"6 The result in

justifications as unpersuasive and insufficient.
Cooper was the same as in Bacchus: W determned that an in-state

residency requirement for issuing permts under the TABC was

® See TEX. ALco. BeEv. CobE § 106.03 (providing for a Class A
m sdenmeanor to sell alcoholic beverages to a mnor); 8§ 106.06
(providing for a Cass B msdeneanor to make al coholic beverages
available to a mnor); § 107.03 (prohibiting transporting or
delivering liquor in a dry area); 8§ 101.31 (prohibiting
transportation, delivery or possessi on of any al coholic beverage in
a dry area); 8 102.01 (prohibiting “tied house” arrangenents that
vertically integrate the manufacture, distribution and sale of
al cohol i c beverages).

° Cooper, 11 F.3d at 554.

2 1d. at 553.

8 |d. at 554 (enphasis added).
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econom cally discrimnatory, and therefore constitutionallyinvalid
under the Comnmerce d ause.®

In not even attenpting to provide the *“substantial
justification” required by our precedent, the Adm nistrator has
chosen instead to m scharacterize the nature of both the chal |l enged
provisions of the TABC and the conplaint actually filed by
Plaintiffs. At best, the Adm nistrator has relied on concl usional
clainms concerning his constitutionally sanctioned police power to
regul ate al cohol inportation under the Twenty-First Anmendnent.

Wien the issue of this case is properly franed, it becones
cl ear that Cooper and Bacchus dictate our affirmng the district
court’s determnation that the TABC s provisions that are
chal  enged by Plaintiffs violate the Comnmerce Cl ause. In purpose
and effect, TABC 8§ 107.07 and rel ated statutes di scri m nate agai nst
out-of-state economc interests and thereby inpede interstate
commerce in violation of the Comrerce O ause. | f anything, the
precedenti al value of Cooper and Bacchus is accentuated by the
Adm nistrator’s patently obvious tactic of ignoring these two
i mportant cases in his argunents on appeal .

C. Are the economcally discrimnatory provisions of the TABC
saved by § 2 of the Twenty-First Anendnent?

The Adm nistrator propounds his belief that any juridical
determ nation that 8 107.07 and rel ated sections of the TABC i npede
interstate comrerce is ultimtely noot, which may expl ain his half-

hearted effort to neet the requirenents of the two-tiered Commerce

® | d. at 555.
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Clause test. The foundation of the Adm nistrator’s position is
sinple: 8 2 of the Twenty-First Anmendnent. This section of the
Amendnent states: “The transportation or inportationinto any State
for delivery or use therein of intoxicating liquors, in
violation of the laws thereof, is hereby prohibited.”®
This constitutional provision, wurges the Admnistrator,
enpowers states to regulate the inportation of al cohol absolutely,
so that statutes that serve this function sinply cannot contain any

“fatal defect”®®

under the Commerce d ause. Al t hough he
acknow edges that al cohol regulations may be held to account under
other provisions of the Constitution and federal l|aw, the
Adm ni strator doggedly maintains that a state is free to regul ate
“imports” of “intoxicating liquors” under the Twenty-First

Anendnent regardl ess of its inpact on interstate conmerce. ® The

6 U S. ConsT. Anend. XXI, § 2.
® Hughes, 441 U.S. at 337.

® Accepting arguendo the Administrator’s prenmise, there
remains a colorable claim that the provisions of the TABC
chal l enged by Plaintiffs are unconstitutional under the Privil eges
and I mmunities d ause. See U S. Const. art. 1V, 8 2, cl. 1. As
am ci have pointed out, the Privileges and Imunities C ause
conplinments the role of the Conmerce Cl ause in preventing “econom c
Bal kani zation,” by intending “to place the citizens of each State
upon the sanme footing as citizens of other States.” H cklin v.
O beck, 437 U.S. 518, 524 (1978). See also Conc. G.osg, 39t h Cong.,
1st Sess. 1836 (1866) (statenent of Rep. Law ence) (speaking of the
Privileges and Immunities Clause in Article IV, “[t]here it stands,
t he pal | adi umof equal fundanental civil rights for all citizens”).
Texas’s economcally discrimnatory regulations against out-of-
state wneries clearly violate the “substantial equality” in
fundamental rights that is secured, under the Constitution, to al

citizens of different states. Tooner v. Wtsell, 334 U S. 385, 396
(1948). The Suprene Court has, at least inplicitly, endorsed this
view in Dennis, where it recognized that “the Commerce d ause
confers ‘rights, privileges, or imunities’ within the neaning of
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Adm nistrator states his position: “[When a state directly
regul ates i nmportation of al cohol under the explicit | anguage of the
Twenty-first Amendnent, that is effectively the end of the
constitutional inquiry.”
Al though this point consunes alnost the entirety of the
Adm nistrator’s briefs, it is foreclosed by binding precedent of
the Suprenme Court and this circuit that he largely evades in his
briefs. In Cooper, we quoted the Bacchus Court to the effect that
“[i]t is by now clear that the [Twenty-First] Amendnent did not
entirely renove state regulation of alcoholic beverages fromthe
ambit of the Commerce Clause.”® The Court explained further in
Bacchus that:
The central purpose of [§ 2 of the Twenty-First Amendnent] was
not to enpower States to favor local liquor industries by
erecting barriers to conpetition. It is also beyond a doubt
that the Commerce Cause itself furthers strong federal
interests in preventing econom c Bal kinization. State |aws
that constitute mere econom c protectionismare therefore not
entitled to the sane deference as | aws enacted to conbat the
perceived evils of an unrestricted traffic in liquor.®
This is commonly referred to as the “core concerns” test, which
entails assessing whether state statutes reflect the “central

pur pose” or the “core concern” of the Twenty-First Anendnent, viz.,

[a] & 1983 [claim.” 498 U S. at 446 (quoting 42 U S.C § 1983)
(enmphasi s added). W need not reach this issue to dispose of this
case, as Plaintiffs’ clainms under the Comerce C ause clearly
reveal Texas’s wunconstitutional discrimnation in the TABC
Nonet hel ess, this shows how the Adm nistrator’s position is
constitutionally infirmeven if we agreed with his defense of §
107.07 and related provisions in the TABC

® Cooper, 11 F.3d at 555 (quoting Bacchus, 468 U.S. at 275).
® Bacchus |nports, 468 U.S. at 276.
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t he pronotion of tenperance.

Sone courts have al so recogni zed t he
prevention of nonopolies or organized crinme from (re)gaining
control of the alcohol industry and the collection of taxes as
other policies effectuated by the Twenty-First Anendnent.’ When
a state’s regulation of alcohol falls outside the scope of these
core concerns of the Twenty-First Amendnent, the Supreme Court
typically strikes them down as invalid intrusions on interstate
comer ce. " We expressly adopted the “core concerns” test in
Cooper, and, followng the teaching of Bacchus, noted that the
“core concerns of the Twenty-first Amendnent are not entitled to
greater weight than the principle of nondiscrimnation animting
the Commerce C ause.””

The Admi nistrator gives lip service to the “core concerns”

anal ysi s under the Twenty-First Amendnent, but tries to change the

" See id. (pronoting tenperance); Quality Brands v. Barry, 715
F. Supp. 1138, 1142-43 (D.D.C. 1989), aff’'d, 901 F.2d 1130 (D.C
Cr. 1990) (sane); Loretto Wnery, Ltd. v. Gazzara, 601 F. Supp.
850, 861 (S.D.N. Y. 1984), aff’'d sub nom, Loretto Wnery, Ltd. v.
Duffy, 761 F.2d 140 (2d Cr. 1985) (sane).

" See North Dakota v. United States, 495 U.S. 423, 432 (1990)
(plurality opinion) (“ensuring orderly market conditions” and
“raising revenue”); Joseph E. Seagram & Sons, Inc. v. Hostetter,
384 U. S. 35, 47-48 (1966), overruled on other grounds, Healy v.
Beer Institute , 491 U. S 324, 342-43 (1989) (preventing
nonopolies); S.A. Discount Liquor, 1Inc., 709 F.2d at 293
(preventing nonopolies).

” See Capital City Cable, Inc. v. Crisp, 467 U.S. 691, 712-16
(1984) (holding that Okl ahoma’s ban on al cohol -rel ated tel evision
ads viol ated the Comerce C ause, and that it was not saved by the
Twenty- First Amendnent because such a ban did not reflect the
“central power reserved by 8 2 of the Twenty-First Amendnment”).

® See Cooper, 11 F.3d at 555 (citing Healy, 491 U S. at 344
(Scalia, J., concurring)).
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substance of this constitutional test. I nstead of assessing
whether his state’s regulation of alcohol serves its policy
preference of tenperance, the Admnistrator maintains that the
“core concerns” test requires that a court ask only whether a state

statute controls the inportation of al cohol. Because, according to

the Adm nistrator, the statutes challenged by Plaintiffs inpose
only inport restrictions, we nust enploy sonmething akin to a
rational - basi s/ Pi ke bal ancing test. He insists that we are limted

to assessing whether there is a reasonable justification for the

inmport restrictions on the out-of-state wineries. “Here,” asserts
the Adm nistrator, “the challenged statutes neet this mninal
t hreshol d of reasonabl eness.” This, concludes the Adm nistrator,
outwei ghs any purported federal interest in establishing a

national, unregul ated market in wne.”

As Plaintiffs rightly note, the Adm nistrator has
imperm ssibly distorted the “core concerns” test through a two-step
| egerdemain. First, the Adm nistrator bases his argunents solely
on dicta in non-Conmerce Cl ause cases, at the sane tine virtually
ignoring in their entirety the central nodern Suprene Court cases
addressing the issue of the relationship between the Comrerce
Clause and the Twenty-First Anmendnent. For instance, the
Adm ni strator principally derives his novel version of the “core

concerns” test from dicta in the Suprene Court’s decision in

“ As we noted earlier, the Admnistrator repeatedly
m srepresents the nature of Plaintiffs’ clains in this litigation.
Plaintiffs are not seeking to create a national, unregul ated mar ket
in wne; rather, they seek only equal treatnent between in-state
and out-of-state wi neries under Texas statutes.
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California Retail Liquor Dealers Ass’n v. Mdcal Aluminum lInc.,”

whi ch addressed the rel ati onshi p between the Sherman Antitrust Act
and the Twenty-First Amendnent. Yet, the Suprenme Court’s hol di ng
in Bacchus, and those Suprenme Court cases that followed in its

wake, such as Brown-Fornman Distillers Corp. and Healy, not to

mention our own decision in Cooper, are barely nmentioned in the
Adm nistrator’s briefs. W can count on one hand the nunber of
pages in his appellate briefs that the Adm nistrator devoted to
di scussing the holdings of Bacchus and Cooper. It is only by
outrightly ignoring the central Suprenme Court and Fifth Crcuit
cases addressing the constitutional nexus between the Comrerce
Cl ause and the Twenty-First Amendnent that the Adm nistrator has
been able to fudge the analyses enployed in these controlling
precedents.

Second, even assuming arguendo that Mdcal Al um num and

Bri denbaugh were controlling on our decision here, these cases do

not support the Adm nistrator’s theme that Texas’s discrimnatory
restrictions on out-of-state wneries are saved fromall judicial

scrutiny under the Commerce O ause. The Mdcal Al um num Court

explicitly rejected the position adopted by the Adm ni strator here,

quoting fromits earlier decision in Hostetter v. Idlewld Liquor

Corp. :
To draw a conclusion . . . that the Twenty-first Armendnent has
sonehow operated to “repeal” the Commerce C ause wherever
regulation of intoxicating liquors is concerned would,
however, be an absurd oversinplification. I f the Conmerce

Cl ause had been pro tanto “repeal ed,” then Congress woul d be

> 445 U.S. 97 (1980).
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left with no regulatory power over interstate or foreign

commerce in intoxicating liquor. Such a conclusion would be

patently bizarre and is denmonstrably incorrect.’®
Yet, before us, the Adm nistrator advocates exactly this “patently
bi zarre,” “demonstrably incorrect,” and “absurd
oversinplification”: He maintains that it matters not that Texas's
regul ation of wine explicitly discrimnates between in-state and
out-of-state w neries, because the regulations concern alcohol
inmports and this court’s inquiry ends there (per 8 2 of the Twenty-

First Amendnent). Not so: |nBacchus, the Suprenme Court turnedits

dicta in Mdcal Aluminuminto a constitutional standard, which it

reaffirmed in Brown- Forman Distillers Corp., " and whi ch we fol | owed

in Cooper. The Seventh Circuit acknow edged this basic

constitutional truth in Bridenbaugh, when it recognized that the

Suprene Court’s Commerce Cl ause jurisprudence establishes that “8§
2 enables a state to do to inportation of Iiquor — including
direct deliveries to consuners in original packages — what it
chooses to do to internal sales of liquor, but nothing nore.”’
The Admi ni strator’s deferential reasonabl eness/ bal anci ng t est
is, at best, a legal dinosaur that went extinct long ago in the
hi story of t he Supr ene Court’s Twent y- Fi r st Amendnent

jurisprudence.” As the Suprene Court further stated in Hostetter

® Mdcal Aluminum lInc., 445 U.S. at 109 (quoting Hostetter
v. Ildlewild Liquor Corp., 377 U S. 324, 331-32 (1964)).

T 476 U.S. at 578-79.
® Bri denbaugh, 227 F.3d at 853.

° See Cooper, 11 F.3d at 555 (discussing “[o]lder casel aw’
t hat states possessed “unfettered” authority under the Twenty-First
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(and again quoted in the Mdcal Al um num and Bacchus deci sions):

Both the Twenty-first Amendnent and the Commerce C ause are
parts of the same Constitution. Like other provisions of the
Constitution, each nust be considered in the light of the
other, and in the context of the issues at stake in any
concrete case. ®
Not ably, this proposition served as an integral premse in the
Suprene Court’s holding in Bacchus. Thus, even if we agreed with
the Adm nistrator (which we do not), we are nonethel ess obligated

under the doctrine of stare decisis to foll ow Bacchus, Brown-Fornan

D stillers, and Cooper, and the constitutional standards enunci ated
t herein. Al of these cases plainly reject the constitutional
standard of review proffered by the Admnistrator in favor of a
“two-tiered” Comrerce C ause test, which requires us to scrutinize
strictly whether a state's statutes are tailored to the Twenty-
First Anendnent’s “core concerns.”

As the Admnistrator denies that this is the wvalid
constitutional test, he rejects outright any requirenment that he
proffer evidence connecting the disputed statutes to the “core
concerns” of the Twenty-First Amendnment, such as furthering
t enper ance. Rat her, the Adm nistrator makes only concl usiona
assertions that Texas’s inport restrictions on out-of-state
Wi neries are “reasonable,” and thus constitutional under the
Twenty-First Amendment. As the Adm nistrator m stakenly believes

that the <challenged statutes are basically shielded from

Amendnent “to regulate commerce in intoxicating |iquors”).

8 Hostetter, 377 U.S. at 332. See also Bacchus Inports, 468
U S. at 275 (quoting Hostetter, 377 U S. at 332); Mdcal Al um num
445 U. S. at 109 (quoting Hostetter, 377 U S. at 332).
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constitutional review under the Comerce C ause, he has given us
not hi ng to suggest that summary judgnent was i nappropriate.

Not so for Plaintiffs. They have gone to great |engths —
before the district court and on appeal — to establish the
discrimnatory intent and effect of the challenged statutes, the
availability of alternative neans to enforce Texas’s core concerns
under the Twenty-First Anmendnent, and the absence of any safe
harbor for the challenged statutes under 8§ 2 of the Twenty-First
Amendnent . In stark contrast, the Adm nistrator’s defense of §
107.07 and related sections of the TABC is “nothing but a

pretextual rationale . . . for economc protectionism”?

Texas may
not use the Twenty-First Amendnent as a veil to hide from
constitutional scrutiny its parochial economc discrimnation
agai nst out-of-state wineries. 1In the words of theBacchus Court,

such “econonic Bal kani zati on” 82

is absolutely proscribed by the
Commer ce Cl ause.

D. l's enjoining the Adm nistrator from enforcing the
di scrimnatory provisions of the TABC an appropriate remedy?

After determining that 8 107.07 and rel ated provi sions of the
TABC unconstitutionally di scri m nate agai nst out-of-state econom c

interests, the district court enjoined the enforcenment of these

8 Quality Brands, 715 F. Supp. at 1143. See also Bolick v.
Roberts, 199 F. Supp. 2d 397, 445 (S.D. Va. 2002) (holding that
Virginia's “preference for in-state wineries . . . cannot by
sust ai ned because it is but a pretext for exclusion”), vacated as
noot, Bolick v. Danielson, 2003 W. 21205840 (4th Cr. May 23, 2003)
(noting that Virginia s anmendnent of its Al coholic Beverage Code,
elimnating the discrimnatory treatnment of out-of-state w neries,
made plaintiff’s clains noot).

8 Bacchus | nports, 468 U.S. at 276.
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statutes as applied to Plaintiffs (and, consequently, to out-of-
state wineries). On appeal, the Adm nistrator argues that, even if
we affirm the district court’s decision concerning the
unconstitutionality of 8 107.07 and related statutes, we should
reformthat court’s ordered renedy. Essentially, the Adm nistrator
insists that, if we determ ne that the chall enged TABC provi si ons
di scrim nate against out-of-state wineries in violation of the
Commerce C ause, the appropriate renmedy is an injunction agai nst
the enforcenent of the special benefits accorded to the in-state
wi neries in the Texas Wne Marketing Act. W disagree.

The Suprene Court has held that “when the ‘right invoked is
that of equal treatnent,’ the appropriate renmedy is a mandate of

equal treatnent, aresult that can be acconplished by w t hdrawal of

benefits fromthe favored class as well as by extension of benefits

to the excluded class.”®

In sone contexts, the Suprene Court
favors the extension of benefits to the excluded class, such as in
cases invol ving tax burdens deened unconstitutionally unequal. As
t he Supreme Court stated inits sem nal case on this subject: “[I]t
is well settled that a taxpayer who has been subjected to
di scrimnatory taxation through the favoring of others in violation
of federal |aw cannot be required hinself to assune the burden of
seeking an increase of the taxes which the others should have

n 84

pai d.

8 Heckler v. Mathews, 465 U.S. 728, 740 (1984) (quoting |owa-
Des Miines Nat'l Bank v. Bennett, 284 U S 239, 247 (1931))
(enmphasi s added).

8 | owa- Des Mbines Nat'l Bank, 284 U.S. at 247.
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The policy justification for extending benefits in tax cases,
rather than wequalizing burdens, is apropos to those cases
addressing discrimnatory burdens that have been pl aced on out - of -
state economc interests in violation of the Commerce C ause.
Here, Plaintiffs sued to obtain equal benefits under the TABC
i.e., direct sales and shipnents of wine to Texas consuners. This
goal —the extension of benefits, not the extension of burdens —
is inherent in a claimunder the Commerce Cl ause. “The Court has
often described the Commerce Clause as conferring a ‘right’ to
engage in interstate trade free from restrictive state
regulation.”® Thus, it is not the function of litigants seeking
redress for violations of their constitutional rights under the
Commerce C ause to seek the inposition of affirmative burdens on
other parties conpeting in the marketpl ace. The constitutiona
right the Plaintiffs here seek to protect is their right to
participate in interstate comerce that s uninpeded by
protectionist state policies.®

This is the reason why particular state statutes that courts

have adjudged unconstitutional wunder the Commerce C ause are

% Dennis, 498 U.S. at 448.

8 Plaintiffs would likely have |acked standing to challenge
only 8 16.01 and the other TABC provisions that grant special
benefits to in-state wneries. The reason: The right secured by
the Commerce Clause is the right to engage ininterstate trade that
is free from discrimnatory restrictions inposed by the states.
Id. Thus, a Commerce O ause claimcan only be redressed in the
form of elimnating discrimnatory restrictions that have been
i nposed on out-of-state interests. This is in fact what the courts
have done when they have determned that state statutes have
i nposed discrimnatory restrictions onout-of-state interests. See
infra.
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typically nullified or their enforcenent enjoined.® |In Bacchus,
for instance, the Court invalidated the discrimnatory statute that
i nposed the excise tax only on out-of-state |iquor producers, and
remanded for a determnation of the tax refund owed to these
producers.® |f the Bacchus Court followed the Administrator’s
proposed renedy here, it would have extended the excise tax to al
i quor producers, both in-state and out-of-state. But this was not
the goal of the litigants in Bacchus; neither is it the goal of
Plaintiffs here.

The Admi ni strator’s request for reformati on of the renedy asks
us, in essence, to act in a legislative capacity. If we were to
reformthe district court’s renedies so that all in-state wneries
were required to use Texas's three-tier system the whol esale
revi sion of substantial portions of the TABC would be required.
The Adm nistrator again mscharacterizes the nature and scope of
the discrimnatory TABC statutes, incorrectly asserting that the
only statutes that discrimnate against out-of-state wineries are

contained in the Texas Wne Marketing Act, only recently enacted in

8 See, e.q., Canps Newfound/ Omatonna, Inc. v. Town of

Harrison, 520 US. 564 (1997) (reinstating a trial court’s
nul lification of property tax exenpti ons because the Suprenme Court
hel d that such exenptions violated the Commerce C ause); Oegon
Waste Sys., Inc. v. Dep’'t of Envtl. Quality , 511 U S. 93 (1994)
(itnvalidating state regulations providing higher surcharges for
out-of-state solid waste disposal vis-a-vis in-state disposal);
Brown- Forman Distillers Corp., 476 U S. at 585 (invalidating state
affirmation | aw as vi ol ati ng the Coomerce C ause); Bacchus | nports,
468 U.S. 276-77 (invalidating, under the Commerce C ause, state

statute that inposed excise tax on only out-of-state |iquor
producers and remandi ng for determ nation of tax refund owed).
8 1 d.
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2001. As we have already noted, however, nmany of the
di scrimnatory provisions in the TABC, including 8 107.07, were
enacted in 1995 or earlier, not in 2000.% The renedy requested by
the Admnistrator involves the nullification or enjoined
enforcement of many statutes that have been in effect for a
substantial tine.

We nust decline the Adm nistrator’s invitation to assune the
mantle of super legislature, actively rewiting substantial

portions of the TABC under the guise of validating a Commerce

Cl ause chall enge. If the Texas legislature w shes to inpose
burdens equal |y —as opposed to granting benefits equally —then
that is its prerogative, not ours. In cases |like this, our

constitutional role is clear: W should enforce the constitutional
right only by nullifying, or enjoining the enforcenent of, the

offending statutes, particularly when such statutes are held

unconstitutional only as applied to the conplai nants at bar.

Thus, the imted renmedy specifically requested by Plaintiffs
before the district court —an injunction agai nst the enforcenent
of those statutory provisions that discrimnate against out-of-
state wineries — is the prudential way for federal courts to

performtheir constitutional surgery on the TABC.*° This properly

8 See, e.qg., Act of May 5, 1995, 74th Leg., ch. 135, § 1, 1995
Tex. Gen. Laws 970, 970 (codified at Tex. A.co. Bev. CooE ANN. 8
107. 07(f)).

% This likely explains the Fourth Crcuit’s notivation for
choosing to extend burdens, rather than extend benefits, when it
struck down provisions of the North Carolina Al coholic Beverage
Code (“NCABC’) as violating the Cormerce Cl ause. Beskind v. Easley,
325 F.3d 506 (4th Gr. 2003). The Beskind court noted that
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observes the separation of powers, leaving to Texas’'s |egislature
its freedomto act in its proper capacity in deciding whether to
restrict or further expand the benefits that it has al ready created
for in-state wineries. This will also permt the relevant parties
to engage in the public debate —nore realistically, the | obbying
——t hat shoul d and al nost certainly shall occur when such deci si ons
are appropriately made through the denocratic process.

L.
CONCLUSI ON

I n Cooper, we concluded our analysis of the discrimnatory
permt restrictions of the TABC by noting that the “statutory
barrier Texas has erected . . . results in shielding the State's
operators from the rigors of outside conpetition. This rule
subjects such laws to the Comrerce Clause’s insistence on
nondi scrimination.”® As the district court recognized, that
precedent conpels the same result in this case: Absent an identi cal
restriction on Texas wi neries, Texas's prohibition against out-of -
state wneries directly selling and shipping wine to Texas
consuners i s constitutionally defective under the Conmerce O ause. %

This is not even a close call. W need not consi der the extensive

equal i zing the regul atory burden required only enjoining a “single
provision,” id. at 519, but extending the privilege of direct sales
and shipnments to out-of-state wineries required enjoining several
statutes. The NCABC al so contained a specific purpose statenent
that it should be “liberally construed” in favor of its regul ation
and control of al cohol. Id. (quoting N.C. GeN. StAaT. § 18B-100).
There is no such statenent in the TABC

8 Cooper, 11 F.3d at 555.
% Dickerson, 212 F. Supp. 2d at 694.
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l[itigation on this issue that has burgeoned in recent years,
because we could not have asked for a case nore directly on point
to the facts of Bacchus and Cooper.

The only conplications in the adjudication arise from the
Adm ni strator’s m scharacterization of al nost every rel evant point
——fromthe proper constitutional test to the nature of the case
lawto the gravanmen of Plaintiffs’ |egal position. Contrary to the
Adm nistrator’s spin, the record clearly establishes that (1)

Plaintiffs are seeking only equal treatnment under Texas |aw for

both in-state and out-of-state wineries in selling and shipping
wi ne directly to Texas consuners, (2) the legal issue before us is
Texas’ s discrimnatory treatnment of out-of-state wineries vis-a-vis
in-state wineries, not the legitimcy of Texas's three-tier system
and (3) this discrimnatory treatnment entails the in-state
wi neries’ being exenpted fromthe three-tier systemto which out-
of -state wi neries are subjected. Setting aside the Adm nistrator’s
questi onabl e characterization of the issues, his clains concerning
t he actual purpose and effect of the challenged statutes anmount to
nothing nore than unsubstantiated assertions and conclusional
allegations. In Cooper, we held that simlar conclusional and

unsubst anti ated assertions were unavailing ,*

and they remain so
when we are asked again to review other discrimnatory provisions

in the sane regul atory statutes that were before us in Cooper.*

% 11 F.3d at 554.

% See Little, 37 F.3d at 1075 (hol ding that a nonnoving party
cannot satisfy his summary judgnment burden with only concl usional
al | egations, unsubstantiated assertions, or a nere scintilla of
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Plaintiffs denonstrated before the district court that Texas’'s
restrictions against direct sales and shipnments by out-of-state
wineries to Texas residents are intended to —and in fact do —
discrimnate to the benefit of in-state wineries, which are not
hanmstrung by the economc constraints of having to sell their
products through Texas's otherwise legitimate three-tier system
As the record makes clear, small out-of-state w neries, which
constitute a substantial nmajority of the total nunber of w neries
t hroughout the country, are hurt by these discrimnatory
restrictions, as Texas wholesalers (despite having permts to
inmport their wine) do not inport their products because the
gquantity of product and the consuner demand in each wholesaler’s
| ocal market are too small to justify the whol esaler’s margina
cost in inmporting and selling the product. The Texas |egislature
thus achieves exactly what it sought: Texas wnes are nore
avai | abl e for purchase by Texas consuners because these consuners
are essentially denied access to the products of out-of-state
W neries, and vice-versa. This is exactly the type of geographic
discrimnation that is prohibited by the Coomerce C ause and, as
applied, is a patent violation of Plaintiffs constitutional

5

rights.® For these reasons, the district court’s summary judgnent
order is, in all respects,

AFFI RVED.

evi dence) .

% Dennis, 498 U.S. at 448 (“The Court has often described the
Commerce Clause as conferring a ‘right’ to engage in interstate
trade free fromrestrictive state regulation.”).
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